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 CASE NO. 2302023/2014  
IN THE EMPLOYMENT TRIBUNAL  

LONDON SOUTH  

 

B E T W E E N:  

DR CHRISTOPHER DAY 

Claimant 

-and- 

LEWISHAM AND GREENWICH NHS TRUST 

First Respondent 

-and- 

HEALTH EDUCATION ENGLAND 

Second Respondent 

 

 

UPON HEARING Mr Thomas Linden QC for the Claimant, Mr Angus Moon QC for the 

Second Respondent and Mr Adam Ross for the First Respondent  

 

AND UPON THE EMPLOYMENT TRIBUNAL recording that it has read the judgment of the 

Court of Appeal in this matter dated 5th May 2017 ([2017] EWCA 329) and the Skeleton 

Arguments of the Claimant dated 10th May 2018 and the First Respondent dated 8th May 2018 

and the Second Respondent dated 11th May 2018  

 

AND UPON THE EMPLOYMENT TRIBUNAL further recording that the Second 

Respondent Health Education England (“HEE”) concedes that Postgraduate Trainees (as 

defined below) including the Claimant are “workers” within the meaning of section 43K(1) 

Employment Rights Act 1996 (“ERA”) and that HEE is their “employer” within the meaning 

of 43K(2) ERA and that the Claimant is accordingly entitled to bring these proceedings under 

the ERA against HEE  

 

FOR THE AVOIDANCE OF DOUBT in the concession recorded above a “Postgraduate 

Trainee” means a doctor or dentist in postgraduate training employed or appointed as a 

Postgraduate Trainee (as defined below) on or after 3rd August 2016:-  

 

1. Holding:  

 

(i)  an employment contract for doctors and dentists in training in England, being a 

contract applying the Terms and Conditions of Service for NHS Doctors and Dentists 

in Training (England) or the Terms and Conditions of Service NHS Medical and 

Dental Staff (England) 2002 as amended; or  

(ii)  a contract of employment with a NHS Foundation Trust in England for the purpose of 

foundation or specialty training (not being a contract falling under subparagraph 1.(i)); 

or  

(iii)  in the case of doctors in a GP Foundation Training Programme or GP Specialty 

Training Programme, a contract of employment in England for the purpose of GP 

Foundation or Speciality Training (not being a contract falling under subparagraph 

1.(i)); or  
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(iv)  in the case of junior dentists, a contract of employment in England as a Foundation 

Dentist,  

 

And:  

 

a.  having been appointed by or through Health Education England’s (or its 

predecessors’) processes in England; or  

b.  appointed by way of transfer into Health Education England’s Training in England,  

 

And retaining a Training Number with Health Education England.  

 

Or  

 

2.  A person seeking to commence or recommence training in a training programme 

approved by the General Medical Council or an approved training programme for 

foundation training or specialty training as a dentist, which would, on appointment 

under such a programme as a Postgraduate Trainee, meet the requirements of 1 above, 

which for the avoidance of doubt is intended to include a Postgraduate Trainee taking 

time out of their training programme so long as he or she retains a Training Number 

with Health Education England.  

 

AND UPON THE EMPLOYMENT TRIBUNAL further recording that it accepts that the 

concession by HEE was and is correctly made  

 

THE EMPLOYMENT TRIBUNAL FINDS that Claimant was a “worker” within the meaning 

of section 43K(1) ERA and that HEE was his “employer” within the meaning of 43K(2) ERA 

throughout the period from 5 August 2013 to 10 September 2014 when the Claimant was a 

Postgraduate Trainee, and that the Claimant is accordingly entitled to bring these proceedings 

under the ERA against HEE.  

 

BY CONSENT THE EMPLOYMENT TRIBUNAL ORDERS that in full and settlement of all 

the Claimant’s claims for costs in respect of the “worker” issue HEE will pay the Claimant’s 

costs to the Claimant’s solicitors in the sum of £55,000 inclusive of VAT within 28 days of 

today. 

 

 

 

Employment Judge Freer 

14 May 2018                                                            

       

      Sent to the parties on: 

17 May 2018 
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Mr A Byndloss-De’Allie 

                                            For the Tribunal Office 


